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I. IDENTITY OF PETITIONER 

Robert Clark requests that this court accept review of the 

decision designated in Part II of this petition. 

II. DECISION OF THE COURT OF APPEALS 

Petitioner seeks review of the decision of the Court of 

Appeals filed on July 3, 2023, concluding that he was not 

denied his right to a speedy trial under the Sixth Amendment of 

the U.S. Constitution and article I, section 22 of the Washington 

Constitution when he was incarcerated pretrial for 40 months in 

remote institutions that impeded effective communication and 

preparation with his attorney and, as a result of the delay, the 

accuser no longer had any memory of the events in question at 

trial. A copy of the Court of Appeals' unpublished opinion is 

attached hereto. 



III. ISSUES PRESENTED FOR REVIEW 

Under the factors established in Barker v. Wingo, 407 

U.S. 514, 92 S. Ct. 2182, 33 L. Ed 2d 101 (1972), delay that is 

caused or requested by defense counsel is not weighed against 

the State. In this case, the State chose to incarcerate Mr. Clark 

in facilities located over a hundred miles and several hours 

away from the attorneys who represented him, and the court 

employed video conference proceedings that did not permit 

confidential communications between client and counsel in 

contravention of CrR 3.4(t)(2). As a result of this frustration of 

attorney-client communications, multiple continuances and 

changes of counsel necessitated delays that, combined with 

CO YID-related shutdowns, totaled three and a half years, and at 

trial, the child accuser testified that she no longer remembered 

the events that were the subject of the case. When the State's 

actions frustrate defense counsel's ability to provide effective 

assistance, should the resulting delays be chargeable to the 

State under a constitutional speedy trial analysis? 
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IV. STATEMENT OF THE CASE 

The case arose when the State charged Robert Clark with 

first degree rape of a child and first degree child molestation 

alleged to have occurred on May 29, 2018. 1 CP 36-37. Mr. 

Clark was arrested immediately and appeared in court for the 

first time the following day. I RP 7. He was arraigned and 

pleaded not guilty on June 18, 2018. I RP 16-17. 

After his arraignment, his attorney repeatedly requested 

continuances and his trial date was initially set for December 

20, 2018. I RP 24, 26, 27, 29, 32. However, at a pretrial 

hearing on December 3, his attorney again requested a 

continuance and the trial date was reset to January 17, 2019. I 

RP 34, 3 7. At the next hearing, held on December 17, Mr. 

Clark first inquired on the record why his attorney was not 

1 The State also charged a second count of first degree child 
molestation alleged to have occurred some time the year before. 
CP 38. The trial court acquitted Mr. Clark of this charge. CP 
104. 
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allowed in to see him. The trial court told him he should not 

discuss the matter on the record in open court. I RP 3 9. 

After DNA results were received, the court replaced Mr. 

Clark's attorney at his request and struck the trial date. I RP 

41-42. Approximately a month later, the new attorney had not 

received discovery from the former attorney. I RP 44-45. The 

case was continued five more times without a trial date so the 

defense could obtain a DNA expert. I RP 45, 47, 48, 49, 51. 

On May 20, 2019, while continuing the case again, the 

trial court was advised that Mr. Clark had been transferred to 

Walla Walla County. 2 I RP 53, 55. As his attorney continued to 

request continuances to address DNA testing, Mr. Clark was 

transferred to the Washington State Penitentiary. I RP 57-58. 

The State subsequently informed the court that Mr. Clark's 

2 According to Google Maps, the distance between Asotin 
County and Walla Walla County is 129 miles and the estimated 
driving time is 2 hours and 42 minutes one-way. 
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transfer was due to security issues that Asotin County could not 

handle. I RP 67. 

Again, the case was continued six more times between 

June 3, 2019 and November 4, 2019 to address DNA issues. I 

RP 57, 61, 64, 66, 69, 71, 73, 74, 76, 77, 79, 84, 88. On 

November 4, 2019, defense counsel argued that CrR 3.4 

required Mr. Clark's presence to reset the trial date and also 

stated that he was unable to confer with Mr. Clark due to him 

being held pretrial in Walla Walla. I RP 88-89. The trial court 

assumed that there were good reasons for Mr. Clark to be 

incarcerated in the Washington State Penitentiary pending trial, 

but agreed to conduct further proceedings by video conference 

so that Mr. Clark could appear. I RP 90-91. At the next 

hearing, Mr. Clark received a trial setting for February 27, 

2020. I RP 95-96. 

On February 3, 2020, defense counsel moved to strike the 

trial date because the defense DNA expert was retiring and the 
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case could not proceed without an expert. I RP 101-02. The 

trial date was reset to April 23, 2020. I RP 103. The following 

month, as the COVID-19 pandemic erupted, the Washington 

Supreme Court entered its first emergency order authorizing 

suspension of court rules and modification of court operations 

to address the public health emergency.3 Within weeks, the 

Supreme Court suspended criminal jury trials until after April 

24, 2020.4 It extended the suspension of criminal jury trials 

several times in subsequent orders, eventually allowing trials to 

resume beginning July 6, 2020.5 

3 In the Matter of the Response by Washington State Courts to 
the Public Health Emergency in Washington State, Order No. 
25700-B-602 (filed March 4, 2020). 
4 In the Matter of the Response by Washington State Courts to 
the Public Health Emergency in Washington State, Order no. 
25700-B-607 (filed March 20, 2020), at p. 3. 
5 In the Matter of the Response by Washington State Courts to 
the Public Health Emergency in Washington State, Revised and 
Extended Order Regarding Court Operations no. 25700-B-615 
( filed April 13, 2020 ), at p. 5 ( suspending trials until after May 
4, 2020); In the Matter of the Response by Washington State 
Courts to the Public Health Emergency in Washington State, 
Second Revised and Extended Order Regarding Court 
Operations no. 25700-B-6 l 5 (filed April 29, 2020), at p. 5 
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Mr. Clark continued to have difficulty conferring with his 

attorney due to his incarceration in Walla Walla. I RP 106, 

109. At a July 13, 2020 hearing, he obtained a trial setting for 

November 5, 2020. I RP 115, 118. At the end of October, his 

attorney encountered personal family difficulties and a new 

attorney was appointed; the trial date was stricken again. I RP 

196-98. The new attorney again continued the trial setting 

multiple times to obtain expert review and trial was eventually 

set for March 25, 2021. I RP 203, 205, 208, 209, 210. 

Beginning on January 25, 2021, Mr. Clark began 

expressing concerns about his speedy trial rights. I RP 211, 

242, 246. In April 2021, the new attorney moved to withdraw 

due to a breakdown in communication, and Clark informed the 

(suspending trials until after July 6, 2020); In the Matter of the 
Response by Washington State Courts to the Public Health 
Emergency in Washington State, Order re: Modification of Jury 
Trial Proceedings no. 25700-B-631 (filed June 18, 2020), at p. 
2 ( allowing jury trials to recommence beginning July 6, 2020 
subject to public health protections. 
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court that being held in Nez Perce County6 made it almost 

impossible to be able to talk to her. I RP 219, 222. The court 

granted the motion, appointed a new attorney, and struck the 

trial dates. 

At the two subsequent hearings, the new attorney was not 

ready to proceed and the trial date was not reset until a hearing 

on June 6, 2021. I RP 230-31, 232, 233. At the next hearing on 

July 12, 2021, his attorney indicated she was unprepared to 

proceed and asked to strike the August trial dates. I RP 238. 

Mr. Clark requested to speak confidentially to his attorney but 

6 The record does not establish when exactly Mr. Clark was 
moved to Nez Perce County, Idaho, but at the January 21, 2021 
hearing, the State represented that he assaulted another inmate 
and created a conflict. I RP 215. This was a similar 
explanation for Mr. Clark's relocation to the Washington State 
Penitentiary earlier in the case, which the State attributed to 
Asotin County's inability to manage "security issues." Mr. 
Clark's new attorney was based in Walla Walla, which is 130 
miles and a driving distance of approximately two and one-half 
hours one-way from Nez Perce County according to Google 
Maps. I RP 226. 
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the teleconferencing equipment did not permit this to occur.7 I 

RP 241,243. Mr. Clark stated that he was concerned about his 

speedy trial rights. I RP 242. His attorney stated that they had 

discussed how to preserve the speedy trial issue. Id. 

At the next hearing, Mr. Clark reiterated his speedy trial 

concerns, noting that he had been in custody for three years and 

had requested that his attorney brief the speedy trial issue. I RP 

246-4 7. Accordingly, counsel stated she was not ready to 

proceed because the speedy trial issue had not been preserved; 

however, she later stated she could be ready for the current trial 

setting if Mr. Clark wanted. I RP 246-47, 250. However, the 

State asked to continue the trial due of the unavailability of a 

witness. I RP 248. The court granted the continuance due to 

witness unavailability. I RP 252. Finally, on September 16, 

7 Under CrR 3.4(t)(2), video conference proceedings "must 
provide for confidential communications between attorney and 
client." 
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2021, three years and four months after his arrest, Mr. Clark 

was brought to trial. I RP 259. 

The child accuser, M.W., was called as a witness at trial 

but testified to a lack of memory of anything besides Robert's 

truck. I RP 326, 328-30. Accordingly, the accusations were 

presented through her child hearsay statements. The trial court 

convicted Mr. Clark of both counts. II RP 570, 571. 

Rejecting Mr. Clark's argument on appeal that his 

constitutional speedy trial right was violated, the Court of 

Appeals held that the majority of the delays were chargeable to 

Mr. Clark and Mr. Clark was unable to show prejudice in spite 

of the child's lack of memory because he could not demonstrate 

that she would have remembered had the trial been held earlier, 

nor that her recollection would be beneficial to his defense. 

Opinion, at 7-8. 



V. ARGUMENT WHY REVIEW SHOULD BE 

ACCEPTED 

Review should be granted under RAP 13 .4(b )(3) because 

the case presents important questions concerning the 

defendant's right to a speedy trial and whether defense­

requested delay that is necessitated by State actions interfering 

with the attorney-client relationship should be chargeable 

against the State. 

Under the Sixth Amendment to the United States 

Constitution and article 1, section 22 of the Washington State 

Constitution, defendants have the right "to a speedy and public 

trial." In determining whether a defendant's constitutional 

speedy trial rights have been violated, the court balances four 

factors-length of delay, prejudice to the defendant, reason for 

the delay, and whether the defendant has demanded a speedy 

trial. See Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33 L. 

Ed. 2d 101 ( 1972 ). The speedy trial protections under both the 

state and federal constitutions are co-extensive; the state 
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constitution does not afford a defendant greater speedy trial 

rights. State v. Iniguez, 167 Wn.2d 273, 290, 217 P.3d 768 

(2009). 

While much of the delay in the present case is 

attributable to the need for defense investigations, the State's 

decision to incarcerate Mr. Clark at remote locations far from 

his attorneys substantially contributed to his counsels' inability 

to confer with him. In one instance, the pretrial incarceration 

arrangements appear to have significantly affected the attorney­

client relationship to the point that counsel was disqualified and 

replaced, necessitating yet another round of continuances for 

the new attorney to get up to speed. While the State's pretrial 

incarceration arrangements were likely not deliberate efforts to 

delay the trial, the fact that they frustrated attorney-client 

communications was sufficiently known to be brought up in 

open court in November 2019 and yet persisted during the case 

Moreover, the trial court's failure to provide teleconferencing 

facilities permitting confidential attorney-client discussions 

12 



violated CrR 3 .4(f)(2) and further impeded the ability to have 

meaningful discussions with his attorney. Mr. Clark began 

expressing concerns about his speedy trial rights in January 

2021 and repeated them several times but was still not brought 

to trial until eight months after he first brought it up. 

Under the modem jurisprudence, "[ d]elay caused by 

defense counsel is chargeable to the defendant." State v. 

Ollivier, 178 Wn.2d 813, 832, 312 P.3d 1 (2013). This rule 

applies even over the defendant's objection to a continuance if 

defense counsel seeks more time in order to provide 

professional assistance in the defendant's interests. See id at 

834. But this rule should be qualified in situations where the 

State's actions impede defense counsel's ability to meet and 

confer with the client and when the court fails to provide 

required facilities for communication to occur during remote 

appearances. While defense counsel certainly has a duty to 

provide diligent and competent representation, when the State 

13 



impedes defense counsel's ability to do so, the defendant 

should not be penalized for it. 

Furthermore, whether the defendant should bear the 

responsibility for counsel's inability to timely prepare when the 

State fails to provide adequate resources and facilities to enable 

defense counsel to perform effectively is an issue that is of 

emerging importance as public defender shortages take hold in 

nearly every state. 8 If the State chooses to prosecute 

individuals for crimes, it has a duty to provide adequate defense 

services for indigent defendants. Davison v. State, 196 Wn.2d 

285, 293, 466 P.3d 231 (2020). This duty is meaningless if the 

8 See Pierotti, Andy, Searching/or Solutions to the Nation's 
Public Defender Shortage, Atlanta News First (Dec. 30, 2022), 
available on/ ine at 
https://www.atlantanewsfirst.com/2022/12/30/sixth-part-four­
search-solutions/ (last visited August 2, 2023); see also 
Peppers, Austin, Yakima Public Defender Shortage Threatens 
Court Arraignments, Constitutional Rights at Risk, KIMA TV 
(July 24, 2023), available online at 
https ://kimatv .com/news/local/yakima-courts-face-potential­
constitutional-crisis-due-to-public-defender-shortage (last 
visited August 2, 2023 ). 
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State can impair the defense preparation by holding the 

defendant at remote locations that serve the State's interests, but 

create intractable obstacles for clear and timely communication 

between attorney and client. 

Under the circumstances present here, review is 

appropriate in light of the significant constitutional interests 

implicated. 

VI. CONCLUSION 

For the foregoing reasons, the petition for review should 

be granted under RAP 13 .4(b )(3) and this Court should enter a 

ruling that Mr. Clark was denied his state and federal 

constitutional rights to a speedy trial. 

1 5  



This document contains 2,893 words, excluding the parts 

of the document exempted from the word count by RAP 18. 17. 

RESPECTFULLY SUBMITTED this _Z_ day of 

August, 2023. 

TWO ARROWS, PLLC 

ANDREA BURKHART, WSBA #38519 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 

I, the Undersigned, hereby declare that on this date, I 

caused to be served a true and correct copy of the foregoing 

Petition for Review upon the following parties in interest by 

depositing them in the U.S. Mail, first-class, postage pre-paid, 

addressed as follows: 

Asotin County Prosecuting Attorney 
13 5 2nd Street 
Asotin, WA 99402 

I declare under penalty of perjury under the laws of the 

State of Washington that the foregoing is true and correct. 

Signed and sworn this __ day of August, 2023 in 

Kennewick, Washington. 

Andrea Burkhart 
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FILED 
7/3/2023 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

THE STATE OF WASHINGTON, 

Appellant, 

V. 

ROBERT A CLARK, 

Respondent. 

No. 84672-8-1 

DIVISION ONE 

UNPUBLISHED OPI NION 

BIRK, J .  - Robert Clark appeals a criminal conviction, asserting the State 

violated his constitutional right to a speedy trial, error by the trial court in admitting 

child hearsay, and lack of statutory authority for a community custody condition 

requiring payment of victim counseling fees. We affirm Clark's conviction and 

remand with instructions to strike the challenged community custody condition. 

On May 29, 201 8, Clark, then 33 years old, visited AW. and her children at 

their home in Asotin County. At one point, AW. went to look for her four year old 

daughter M.W. AW. saw Clark walking away from his vehicle with his pants and 

undeiwear down to his knees. Clark's buttocks and erect penis were exposed. 

AW. found M.W. in the back seat of Clark's vehicle bent over on her knees with 

her pants and underwear down to her ankles. M.W. was crying and told AW. she 

was "wet." AW. took M.W. inside and asked what had happened. M.W. reported, 



No. 84672-8-1/2 

"I let Uncle Robert touch my butt because he loves me." A.W. asked M.W. to show 

her, and M.W. pointed to her genital area. 

A.W. took M.W. to Tri-State hospital in Clarkston. A.W. called the police 

while at the hospital . Police arrested Clark. Tri-State told A.W. to take M.W. to 

Spokane so she could have testing done. A.W. took M.W. to Sacred Heart Hospital 

in Spokane. A sexual assault kit was collected at Sacred Heart. Monica Martin ,  

an emergency room nurse, conducted the triage and intake. When asked about 

pain ,  M.W. said , "Robert," pointed to her vagina and said "my bottom hurts." 

Detective Jackie Nichols interviewed AW. and M.W. Nichols testified M.W. 

told her 

Robert had touched her bottom.  That he had touched her with both 
his hands and also with his private. She said that Robert had taken 
his private out, described it as sticking out, that he had touched her 
privates with it and her bottom and that it had gone inside of her. She 
told me that it hurt and made her sad. 

M.W. told Nichols that when Clark put his private inside of her, "she had told him 

no and he had said yes." M.W. told N ichols Robert had tried to kiss her on the l ips, 

and that he had kissed her on the foot. Nichols asked M.W. if Clark had said 

anything , and M.W. told her "when he was carrying her to the truck . . .  he said I 

love you." M.W. told Nichols that Robert put her hands on his private part. 

Brittany Wright, a forensic scientist in the DNA (deoxyribonucleic acid) 

section with the Washington State Patrol Crime Lab, tested the sexual assault kit. 

Wright located an area of suspected saliva "in the interior rear, just adjacent to the 

crotch" of M.W.'s underwear. From that she generated a DNA profile that was a 

mixture consistent with originating from two individuals including both M.W. and 

2 
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Clark. Wright testified it was "2.2 decillion times more likely to observe this profile 

if it originated from [M.W.] and Robert Clark," than if it originated from M.W. and a 

different randomly selected individual. Wright also detected male DNA on the 

vaginal and anal swabs. At Wright's recommendation, forensic scientist Allison 

Walker performed Y-STR1 testing of the swabs. The major male contributor 

matched the Y-STR profi le for Clark. Walker testified this profile is "not expected 

to occur more frequently than one in 47 male individual[s] in the U.S. population ." 

The court ordered numerous continuances between Clark's arrest in May 

201 8 and his trial in September 2021 . 2 Of these, only two were not requested or 

joined by Clark. Wash. Court of Appeals oral argument, State v. Clark, No. 84672-

8-1 (Mar. 1 4, 2023), at 9 min, 45 sec. to 1 0  min 04 sec. , https://tvw.org/video/ 

division-1 -court-of-appeals-2023031 385/. Clark's trial was at one point set for April 

23-24, 2020. This trial date was stricken when, due to the COVID-1 9 pandemic, 

the Washington Supreme Court suspended trials. See Order, No. 257700-8-602, 

In re Response by Washington State Courts to the Public Health Emergency in 

Washington State (Wash. Mar. 4, 2020). This suspension was extended unti l July 

6, 2020. See Order, No. 25700-8-631 ,  In re Response by Washington State 

Courts to the COVID-1 9 Public Health Emergency (Wash. June 1 8, 2020) . On 

July 26, 2021 , the State requested a trial date continuance because its forensic 

1 A "Y-STR" is a short tandem repeat (STR) on the Y-chromosome. 
2 At oral argument, the State represented there had been 35 trial 

continuances. Wash. Court of Appeals oral argument, State v. Clark, No. 84672-
8-1 (Mar. 1 4, 2023), at 9 min, 24 sec. to 9 min 41 sec. , https://tvw.org/video/division-
1 -court-of-appeals-2023031 385/. This court has not independently verified this 
representation, but nothing in Clark's briefing or argument d isputes the State's 
representation. The parties agree there were many continuances. 

3 
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DNA expert was not available. While Clark did not join this request, he 

simultaneously requested a continuance on other grounds. 

Clark was twice moved from the Asotin County jail . I n  May 201 9 ,  Clark was 

moved to the State penitentiary in Walla Walla because Clark "and other inmates 

decided to pop blocks and have contact with female inmates on the other side." 

This rendered Clark a higher security risk. Clark made his last telephonic 

appearance from Walla Wal la on November 4, 201 9. By February 2021 , Clark had 

been moved to the Nez Perce County Adult Detention Center, Idaho, because he 

assaulted another inmate. Clark's bench trial commenced on September 1 6, 2021 . 

A hearing on the admissibil ity of child hearsay testimony had been held on 

September 29, 2020. Clark's counsel stated, "I want the Court to be very aware 

that our objection would be . . . that any of the mother's statements made to 

Detective Nichols are hearsay. And so, we're not trying to shoehorn hearsay within 

hearsay of the child." The court found the proposed child hearsay reliable under 

State v. Ryan. 1 03 Wn.2d 1 65. 691 P.2d 1 97 (1 984). The court  found "almost. if 

not al l  of those factors. do exist in this case." The court also found there was 

substantial corroboration to support the statements. The court's oral ruling was 

not reduced to writing. 

At trial, the court admitted A.W.'s and Nichols's testimony relating M.W.'s 

statements to them. M.W. testified that she did not remember much about May 

29, 201 8. Clark's counsel inquired of M.W. on cross-examination in regard to only 

a stuffed unicorn and stuffed teddy bear M.W. had with her on the witness stand, 

and whether M.W. recognized her counselor in the courtroom. Clark's counsel did 

4 
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not inquire into M.W.'s ability to recall the events at issue. The court found M.W. 

unavailable as a witness. Clark did not object to emergency room nurse Martin's 

testimony relating M.W.'s statements. 

The trial court found Clark guilty of first degree child molestation and first 

degree rape of a child . The trial court sentenced Clark to an indeterminate 

sentence of 1 20 months to l ife on the child molestation count and 200 months to 

life on the rape count, and l ifetime community custody. The State asked the court 

to "reserve on the issue of restitution for counseling costs." Restitution is listed as 

"TBD" on the judgment and sentence. This court's record does not show a 

restitution hearing occurred . The court imposed a community custody condition 

requiring Clark to "[p]ay for any fees that may be generated from counseling for 

[M.W.] ." Clark appeals. 

I I  

Clark first argues the State violated his constitutional speedy trial right. We 

review alleged violations of the right to speedy trial de novo. State v. Oll ivier, 1 78 

Wn.2d 81 3, 826, 3 12  P .3d 1 (201 3). The right to a speedy trial is protected by the 

federal and state constitutions. kt, The two are coextensive. kt, If a defendant's 

right to a speedy trial is violated, the remedy is dismissal of the charges with 

prejudice. State v. In iguez, 1 67 Wn.2d 273, 282, 21 7 P.3d 768 (2009). 

We look to the balancing test set out in Barker v. Wingo, 407 U .S. 51 4, 92 

S.  Ct. 2 1 82, 33 L. Ed. 2d 1 01 ( 1 972) to determine whether a constitutional violation 

has occurred. Ollivier, 1 78 Wn.2d at 827. The test is fact-specific and "dependent 

upon the peculiar circumstances of the case." Barker, 407 U .S. at 530-31 . The 

5 
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conduct of the prosecution and the defendant are weighed. Oll ivier, 1 78 Wn.2d at 

827. We consider nonexclusive factors including the length of delay, the reason 

for the delay, the defendant's assertion of the right, and prejudice to the defendant. 

M:. "[T]he defendant ordinarily must establish actual prejudice to the abil ity to 

prepare a defense." Id. at 826. 

In State v. Shemesh, this court held that a period of 39 months between 

fil ing and trial3 was "not alone so excessive" as to support a finding of prejudicial 

delay. 1 87 Wn. App. 1 36, 1 45-46, 347 P.3d 1 096 (201 5). There, the defendant 

was charged with three counts of first degree rape of a child ,  two counts of second 

degree possession of depictions of a minor engaged in sexual ly explicit conduct, 

and first degree child molestation . � at 1 39. Shemesh requested nearly every 

continuance, did not mention a speedy trial violation until nearly three years had 

passed , and did not demonstrate particularized prejudice because his complaints 

about jail cond itions did not suggest conditions were oppressive. M:. at 1 46-47. 

This court held "the overall delay, while long, was reasonable under the 

circumstances and thus, not constitutionally excessive." M:. at 1 47. 

Here, Clark was arrested on May 29, 201 8 and charges were filed on May 

30, 201 8. Clark's trial began on September 1 6, 2021 . This period of 39 ½ months 

is sufficient to trigger a speedy trial analysis. Oll ivier, 1 78 Wn.2d at 827-28. We 

therefore apply the Barker factors. 

3 From charges filed in August 2009 to trial commencing in November 201 2. 
Shemesh, 1 87 Wn. App. at 1 39, 143. 

6 
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The length of delay before Clark's trial does not weigh towards finding h is 

speedy trial rights were violated because Clark requested or joined the great 

majority of continuances. As in Ollivier, here, "the length of delay was reasonably 

necessary for defense preparation and weighs against the defendant." 1 78 Wn.2d 

at 831 .  

While Clark argues the State's decision to incarcerate him "at remote 

locations far from his attorneys substantially contributed to his counsels' inability 

to confer with him," Clark does not show any delay was the result of any inabi lity 

by his counsel to communicate with him . Clark presents no factual basis 

countering the State's assertion that his relocations were the result of his own 

misconduct. Because Clark does not show his incarceration in Walla Walla or Nez 

Perce County, Idaho contributed to any delay, the reason for the delay weighs 

against finding Clark's speedy trial right was violated. 

Clark argues he first asserted his speedy trial right during a motion hearing 

on January 25, 2021 . At that hearing, Clark's counsel requested trial be continued 

to March 25, 2021 , to secure materials from an expert. Clark asked , "How's my 

speedy trial calculated into that?" The parties agreed on a trial date after 

considering Clark's speedy trial period under CrR 3.3(b)(1 )(i).4 But on March 1 ,  

2021 , a new attorney appeared for Clark and moved to continue that trial date to 

al low time to prepare for trial . After more delays including Clark's counsel 

referencing "challenging" communication with Clark (without attributing the 

problem to Clark's location) ,  on July 26, 2021 , Clark presented a motion to 

4 Clark does not assert a violation of CrR 3.3 on appeal. 
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continue trial so that recently appointed counsel could file a motion to dismiss for 

violation of the time for trial rules. This court·s record does not show such a motion 

was filed. That Clark requested or agreed to the majority of the delays weighs 

against concluding he asserted his constitutional right to a speedy tria l ,  and as a 

result this factor a lso weighs against finding that right was violated. 

Finally, Clark argues he was prejudiced because M.W. appeared to deny 

remembering events sufficient to subject her to meaningful cross-examination. 

Clark had the opportunity to cross-examine M.W. Clark made no inquiry into 

M.W. 's recall of events. He does not show that M.W. would have testified in more 

detai l  at an earlier trial , nor has he shown how M.W.'s testifying to greater detail 

would have benefitted his defense. And any prejudice fades in light of the DNA 

evidence indicating Clark had sexual contact with M.W. , A.W. 's observations, and 

reports of M.W.'s statements without objection. 

Clark has not demonstrated his right to a speedy trial was violated. 

1 1 1  

Clark next challenges the trial court's admitting A.W.'s and Nichols1s 

testimony describing M.W.'s reports to them. We review a decision to admit child 

hearsay statements for abuse .of d iscretion. State v. Beadle, 1 73 Wn.2d 97, 1 1 2, 

265 P.3d 863 (201 1 ) .  A trial court abuses its d iscretion only when its decision is 

manifestly unreasonable or is based on untenable reasons or grounds. � 

RCW 9A.44. 1 20(1 )(a)(i) permits a court to admit "[a] statement not 

otherwise admissible by statute or court rule," relevant here, if "[i]t is made by a 

child when under the age of ten describing any act of sexual contact performed 

8 
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with or on the child by another, describing any attempted act of sexual contact with 

or on the child by another. " The court must find "that the time, content, and 

circumstances of the statement provide sufficient indicia of reliability ." RCW 

9A.44. 1 20(1 )(b) . If the court concludes the child is unavailable as a witness, "such 

statement may be admitted only if there is corroborative evidence of the act." RCW 

9A.44. 1 20(1 )(c)(ii) . 

Clark argues the child hearsay statements were not sufficiently 

corroborated. In light of the trial court's conducting a pretrial hearing during which 

it considered the Ryan factors over an objection to child hearsay by Clark, and 

entertained both counsels' arguments, we interpret the matter as having been 

sufficiently preserved for review. 

When applying the child hearsay statute, "the best sort of corroborative 

evidence would be direct physical or testimonial evidence of the abuse." State v. 

Jones, 1 1 2 Wn.2d 488, 495, 772 P .2d 496 (1 989). "Fairly commonly, however, 

such direct evidence is not avai lable. Thus, evidence that is only indirectly 

corroborative must be deemed sufficient in many cases." llt (footnote omitted) 

'The statute's essential purposes should not be defeated by a stubborn insistence 

on corroboration that is impossible to obtain." ,kL at 496. 

Here, the child hearsay statements were corroborated by A.W.'s testimony 

that she observed Clark walking away from his vehicle with his pants pulled down 

and his buttocks and erect penis visible, A.W.'s testimony that she discovered 

M.W. in the back seat of Clark's vehicle with her pants and underwear pulled down , 

9 
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and the discovery of Clark's DNA in M .W.'s underwear. The trial court d id not err 

in admitting the child hearsay. 

Further, any error would be harmless. "The improper admission of evidence 

constitutes harm less error if the evidence is of minor significance in reference to 

the overall, overwhelming evidence as a whole." State v. Bourgeois, 1 33 Wn.2d 

389, 403, 945 P.2d 1 1 20 ( 1 997) . A.W. 's d irect observations, healthcare 

professionals' description of M.W.'s reports, and the DNA evidence,  render M.W.'s 

additional reports to A.W. and Nichols relatively less significant. 

IV 

Last, Clark argues the community custody condition requiring that he pay 

counseling fees for M .W. was not authorized by statute. Th is court reviews a trial 

court's statutory authority to impose a community custody condition de novo. State 

v. Johnson, 1 80 Wn. App. 31 8, 325-26, 327 P.3d 704 (2014). 

The State relies on RCW 9.94A.753(3) as providing statutory authority for 

the challenged community custody condition requiring payment of counseling fees. 

Section .753 authorizes the court to require restitution , defined as a specific sum 

of money ordered by the sentencing court to be paid by the offender to the court 

over a specified period of time as payment of damages. RCW 9.94A.030(43). A 

sentencing court can order restitution for costs of counseling reasonably related to 

the offense. RCW 9.94A.753(3). When restitution is ordered, the court must 

determine the amount of restitution at sentencing or within 1 80 days of sentencing. 

RCW 9.94A.753(1 ) . No such determination was made at sentencing or, insofar as 

our record shows, in a subsequent hearing. In  the absence of compliance with 

1 0  
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RCW 9.94A.753, that statute cannot support a requirement of payment of 

counseling fees. 

We affirm Clark's conviction and remand with instructions to strike from the 

judgment and sentence the community custody condition for payment of 

counseling fees. 

WE CONCUR: 

1 1  
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